AN APPEAL TO THE INTEGRITY OF

JUSTICE WARREN R. McGRAW

Research suggests that economic growth and prosperity, conditions sorely needed in West Virginia, are linked to a basic ethical precept that judges will, by their actions, maintain and enhance the public’s confidence in the integrity and impartiality of our judicial system. 

That precept causes us to focus on the McGraws.

Darrell V. McGraw and Warren R. McGraw are brothers.  Darrell is the Attorney General of West Virginia. Warren is a Justice of the State Supreme Court of Appeals.

From time to time, Darrell, as the Attorney General, is either a party or counsel for a party in a proceeding before the Court. Should Justice McGraw disqualify himself from participating in all those proceedings on the ground that it is improper for him to judge his brother’s case? Or should he disqualify himself only in those cases in which the Attorney General is a party?

This issue is especially relevant to an action presently pending before the Court wherein Attorney General McGraw has petitioned his brother and the other four members of the Court to annul numerous acts of the Legislature which have authorized executive agencies in state government to employ counsel of their own choosing. Darrell McGraw has asked the Court to order the transfer of some 200 lawyers and $10 million in annual appropriations from executive agencies to his own office.  

The Public Service Commission of West Virginia, a party to that proceeding, has filed a motion asking that Justice McGraw disqualify himself from participating in the consideration and decision of that case. In its motion, the Commission relies upon the Code of Judicial Conduct, adopted by the Supreme Court, which prescribes standards of ethical behavior for judges, and is designed to avoid even the appearance of impropriety in our court system. The Commission has represented to Justice McGraw that the Code requires him to disqualify himself in the pending proceeding because:  (1) his brother Darrell V. McGraw, Jr., is a party to the proceeding; (2) his brother is an officer of a party to the proceedings: (3) his brother has a significant interest that could be substantially affected by the proceeding; and, (4) his impartiality, as between his brother, on the one hand, and the opposing parties, including the movant, on the other, might reasonably be questioned.  

In the interests of providing the litigants to the proceeding a fair and impartial tribunal, of avoiding an appearance of impropriety, and of sustaining the public’s confidence in the integrity of our judges and the proceedings in which they participate, we urge Justice McGraw to disqualify himself as a justice in the pending proceeding commenced by his brother. The Court has said, “It is essential that the public have absolute confidence in the integrity of our system of justice.” 

We do not intend to suggest that these questions are unique to the brother-brother relationship between the McGraws. The same questions could arise if the relationship between a Justice and an Attorney General were one of father and daughter, wife and husband, or mother and son-in-law. In fact, there existed such a relationship during 1969 – 1971 when Chauncey H. Browning, Sr., sat on the Supreme Court and his son Chauncey H. Browning, Jr., was the Attorney General.

Justice Browning remained in cases where his son the Attorney General appeared as counsel to plead the cause of another agency of government. He disqualified himself, however, in every case wherein his son, as the Attorney General, was the petitioning party and the issues involved the power and budget of the Attorney General, such as in the present proceeding before the Court. Justice Browning deemed himself disqualified because of the father/son relationship and did not participate in the consideration or decision of such cases. Justice Browning’s actions provide a clear precedent for the disqualification of Justice Warren McGraw in the pending proceeding.

Former Justice Frank Cleckley, commenting in other cases, stated our concerns eloquently: “The legal system will endure only so long as members of society continue to believe that our courts endeavor to provide untainted, unbiased forums in which justice may be found and done. The right to a fair and impartial trial is fundamental to a litigant; fundamental to the judiciary is the public’s confidence in the impartiality of our judges and proceedings over which they preside. ‘[J]ustice must satisfy the appearance of Justice.’’’

Accordingly, we urge Justice McGraw to do what is right and proper under the circumstances – disqualify himself from participation in the consideration and decision of his brother’s case presently pending before the Supreme Court.

Dana Waldo, President & CEO

West Virginia Roundtable
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