McGraw’s elected position does not make him

immune to ethical standards
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On February 5, 2002, Justice Warren R. McGraw, a member of the State Supreme Court of Appeals of West Virginia, declined to disqualify himself from participating in a proceeding before the Court wherein his brother, West Virginia Attorney General Darrell V. McGraw, is not only a party but the sole petitioner. 

By doing so, Justice McGraw placed himself above the bounds of the Court’s own Code of Judicial Conduct, which prescribes standards of ethical behavior for judges, and is designed to avoid even the appearance of impropriety in our court system, thus protecting the rights of citizens to fair and impartial proceedings.

Specifically, the Preamble to the Code states, “Our legal system is based on the principle that an independent, fair, and competent judiciary will interpret and apply the laws that govern us . . . . that judges, individually and collectively, must respect and honor the judicial office as a public trust and strive to enhance and maintain confidence in our legal system.”

Canon 3.E.(1) of the Code declares, in part, that a judge shall [meaning to impose binding obligations the violation of which can result in disciplinary action] disqualify himself or herself in a proceeding in which the judge’s impartiality might reasonably be questioned, particularly in instances where a family member, including a brother, is a party to the proceeding or the judge knows that such a family member has a significant interest in the outcome of the proceeding.

Clearly these instances, among others cited in the Code, were present in his brother’s proceeding. However, instead of abiding by the intent and spirit of the Code, Justice McGraw declared, in a surprisingly sweeping memorandum, that as “[a] publicly elected and constitutionally qualified member of the Supreme Court….” he could decline to step aside in the matter.

What are we to make of his reasoning?  Is Justice McGraw asserting that by mere virtue of being elected to the Court he is now immune to any standards of ethical conduct? And, if such standards are meant to protect citizens’ rights, does his assertion jeopardize these rights? 

Following Justice McGraw’s reasoning, fellow Justice Robin Davis need not have disqualified herself in his brother’s proceeding because a member of her husband’s law firm represented the Attorney General. 

Nor, supposedly, did former Justice Chauncey H. Browning, Sr., need to have disqualified himself in every proceeding wherein his son, then-Attorney General Chauncey H. Browning, Jr., appeared before the Court as the petitioning party and the issues involved the power and budget of his office. 

Furthermore, since the State’s Circuit Court judges are also publicly elected and constitutionally qualified office holders, they too apparently are immune to any standards of conduct.

Taken to the extreme, his position begs the question: Why establish a Code of Judicial Conduct if judges are exempt from its provisions?

Every citizen of West Virginia who believes in the American concepts of justice and the rule of law should be greatly concerned by Justice McGraw’s action. They should insist it not go unchallenged. 
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