The Case for Alternative Methods of Selecting Judges

I respond to West Virginia Court of Appeals Chief Justice Larry Starcher’s recently published comments about his preference for using competitive elections to choose judges rather than some form of merit selection.

The debate about how best to select the members of the state and federal courts is as old as the adoption of our nation’s Constitution in 1787: Should judges be selected in the same manner as members of the executive and legislative branches of government?    

Alexander Hamilton reasoned in the Federalist Papers that the best method for selecting Justices for the United States Supreme Court was appointment by the President with subsequent confirmation by the Senate, the method provided in Article II of the United States Constitution. 

Hamilton saw a clear distinction between the acts of creating and interpreting statutory law. He envisioned that courts be limited to the function of ascertaining the meaning of the Constitution as well as the meaning of acts passed by legislative bodies. As such, he warned that courts must use judgment in declaring the sense of statutory law rather than exercising will by creating it, thus substituting their pleasure for that of the people’s legislative representatives.

In Hamilton’s view, executives, legislators and judges are different. 

The people, to establish and enforce laws by which they will regulate their lives and activities, entrust executives and legislators, in their roles as policymakers, to consider popular opinion in their determinations and actions. As popular opinion ebbs and flows over time, the people can express their changing desires through elections of their executive and legislative representatives. Therefore, by standing for election at regular intervals, executives and legislators are held accountable for their responsiveness to their constituents’ policy preferences.

Once seated, executives and legislators, embodying different views and partisan loyalties, use compromise and consensus to create laws that balance the current needs of various competing constituencies.    

In stark contrast, Hamilton believed judges should be confined to following established law and protecting people from arbitrary power, even if the particular exercise of such power exactly matched current popular opinion.  He held that judges should render decisions based on legal precedents and principles instead of personal or political beliefs, even if such decisions ran counter to the political passions of the moment. 

Consequently, judges should use their knowledge of the law to render independent, fair, impartial and honest decisions rather than acting as super-legislators by creating new statutory law from the bench.  

Given these substantive differences in the roles and influences of executives, legislators and judges, why would we not consider that their method of selection should be different?

West Virginia is one of only eight states that select judges by partisan election.  Another 13 states use nonpartisan elections. A vast majority, 29 states, use some form of appointment or merit selection.

West Virginia’s method of using partisan elections to select judges is clearly the least favored in the nation because the deficiencies of electing judges by partisan ballot are so numerous.

First and foremost, the ability to receive a fair and impartial hearing before a judge in a court of law is the fundamental cornerstone of our system of justice. Without fairness and impartiality, the people’s faith in justice will be diminished and their rights threatened.

A partisan election, by its very nature, requires candidates to seek their party’s nomination, endorsements and the electorate’s votes. These efforts often entail the need to raise and spend enormous amounts of money through campaign contributions. Those states that use contested partisan elections to select judges have witnessed millions of dollars being spent in judicial races. In Ohio, for instance, two Supreme Court races recently hit nearly $10 million in spending.

The process of a judicial candidate soliciting endorsements and money is, on its face, unseemly. But more importantly, what do judicial candidates say to obtain endorsements and money and where does the money come from?


Judicial Canons of Conduct instruct judges to act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary.  Might not a judge’s impartiality be honestly questioned if an individual or organization endorsed or funded the judge’s candidacy in response to the candidate’s solicitation? And what if that solicitation took the form of statements by the candidate that offered suggestions about how they would rule with respect to cases or issues that may come before their court?  

In West Virginia it is very likely that the lawyers in the courtroom, representing both the plaintiff’s and defense bars, have contributed to the judge’s campaign.  And, equally likely, the plaintiff’s lawyer contributed significantly.     

Place yourself in the courtroom before a judge who received a campaign endorsement and funds from the opposing lawyer but not yours.  In such a situation, how could you avoid the concern that the balance of justice might be tilted to one side of the room?

Additionally, democracy is strengthened when voters are able to make informed decisions about candidates and issues. The majority of voters are in no better position to determine a judicial candidate’s knowledge and application of the law or their fitness to serve as they are in determining the medical qualifications of a physician.  Yet, a good judiciary requires judges who posses these attributes. Elections that provide no vetting process to establish a judicial candidate’s likely ability to serve weakens our ability to place the most qualified persons on the bench.  

Chief Justice Starcher submits that, “ competitive elections open the judicial selection process to new and challenging people and ideas.” I submit that just the opposite is true.

The time-consuming, expensive and sordid aspects of partisan elections keep many, if not most, qualified and competent individuals from seeking judicial positions. And can you blame them? 

Also, West Virginia’s method of selecting judges certainly has not provided an opportunity for new judges. In fact, the best predictor of getting elected to a judgeship in West Virginia is incumbency.

The Chief Justice brushes off the concept of merit selection of judges, the nation’s preponderant method of selection, by suggesting that proponents of merit selection are powerful and wealthy elites who wish to control our legal system.

Such a patently absurd statement is an affront to those serious scholars of jurisprudence who not only believe in the concept of merit selection but who also devote their energies to promote its use. It is also an arrogant condemnation of the nearly 60 percent of the states which employ such mechanisms.

To date, no state that has adopted a merit plan has opted to replace it with an elective system. This fact alone is the best evidence that it is the superior method of judicial selection.

Finally, while Chief Justice Starcher believes that partisan elections result in a qualified judiciary, many believe West Virginia’s experience says otherwise.
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