Governance of West Virginia’s Workers’ Compensation Division Key to System’s Survival
The enactment of West Virginia’s Workers’ Compensation system in 1913 established a no-fault insurance program in which employees exchanged some of their common-law rights to sue employers for damages resulting from work-related injuries or diseases in return for related benefit payments by the employer-funded system.

Today, that system is on the verge of financial failure, suffocating under the weight of an almost $3.5 billion deficit.

Stakeholders have engaged in extensive debates over the past several months in an attempt to identify (and, unfortunately, cast blame for) the causes of the system’s deficit and operating deficiencies. More importantly, substantive discussions continue about ways to improve the system and avoid its imminent demise.

Business groups believe that liberal definitions of disability, generous benefit payments and excessive litigation plague the system.  

Conversely, labor groups insist that the failure of many employers to meet their obligations to fund the system and to provide safe workplaces helped create the current situation.

Some truth can be found in both camps’ arguments. However, almost universal agreement exists that the system is not meeting the legitimate needs of either injured workers or the state’s employers. Additionally, consensus opinion has reached the unsettling conclusion that the system’s current condition is a significant barrier to improving the state’s economy and job creation. In fact, many believe the current system may be a leading factor for recent job losses throughout the state.   

The West Virginia Roundtable, a non-partisan, CEO-led public policy association, believes most, if not all, of the system’s shortcomings are the consequences of its monopolistic structure. All but five of the nation’s states have previously concluded that competitive workers’ compensation markets are vastly superior to state-run systems for balancing the interests of this important compact between employees and employers.

For instance, respected competitive-market insurers would not permit any employer to default on premium payments and then subsequently offer that employer a new workers’ compensation policy under another business identity. In fact, competitive insurers would more likely revoke an existing policy well before any significant unpaid premium accumulated.   

They would prioritize return-to-work programs for the sake of treating and rehabilitating injured workers while concurrently reducing the enormous benefit costs associated with lengthy periods of temporary disability.

They would avoid creating benefit rules more akin to life insurance than workers’ compensation insurance, such as paying benefits to survivors of totally disabled workers who die from causes completely unrelated to their occupational injury or disease; a policy allowed in only one state in the nation: West Virginia.

And, they would focus their energies on long-term efforts to maintain the financial stability of their insurance program to ensure that injured workers’ benefits are available at the time of their promised payment. 

In short, competitive workers’ compensation markets provide the essential controls and incentives required to operate effective work-related injury insurance programs, while at the same time offering market-based options to match employers’ insurance needs. In stark contrast, state-run monopolistic systems are often bureaucratic mazes that lack the motivation to efficiently process claims, ferret out all forms of fraud and manage costs.

The most detrimental aspect of state-run monopolistic systems, however, is the inherent political characteristics that make them susceptible to opportunistic behavior (read manipulation) by all affected parties.

 Therefore, absent the presence of a competitive market, West Virginia must, at least, insert as many competitive market attributes it can into its monopolistic system. The most important of which, in the Roundtable’s opinion, is the establishment of a professional, independent governance body with the requisite powers to manage the system as it was envisioned: a stable and financially sound insurance program whose sole purpose is to meet the legitimate needs of injured workers and their employers. 

This very concept has been identified as a key factor in the remarkable turnaround of North Dakota’s state-run Workers’ Compensation Bureau.  North Dakota’s monopolistic system had a $237 million deficit less than ten years ago when North Dakota’s Legislature implemented significant reforms. As recently reported, the Bureau’s executive director, Brent Edison, cited the establishment of an independent, professional board of directors to oversee the Bureau as the most important provision of the Legislature’s reform package.  

As demonstrated in North Dakota’s case, an independent, professional board offers an effective buffer against the constant winds of political change that exist within a monopolistic environment. Rather than reacting to the short-term interests and agendas of ongoing successions of political leaders and their parties, an independent board would be empowered to manage the affairs of the system with the best long-term interests of the system in mind. Its independent nature would also help shield it from inappropriate behavior and influence of other affected entities.    

The positive benefits of an independent, professional board appear so obvious that it seems more than fair to question the motivations of those that oppose its establishment. 

If independent boards are effective barriers to political and self-interest influences, does it not stand to reason that those who oppose them wish to maintain the ability to wield such influences? If so, would their continued influences enhance or harm the overall performance of the state’s monopolistic system going forward?

We need look no farther than our own backyard and history to answer these questions. There can be no credible challenge to the fact that for decades a wide range of stakeholders has unduly and detrimentally manipulated our state’s system.    

The Roundtable believes that any reform effort that does not include the establishment of an independent, professional board of directors is an endorsement of the status quo and dooms the state’s system to inevitable failure.

West Virginia’s Workers’ Compensation system is an extremely important aspect of the state’s economic well-being. Only dramatic reform offers it any hope for survival. 

And, only dramatic reform will send a much needed signal to the nation and the world that West Virginia is truly charting itself a new and prosperous economic course for the future.

Governor Wise, Senate President Tomblin, Speaker Kiss and the West Virginia Legislature courageously delivered one such signal recently when they worked together to enact a medical professional liability reform bill that caught the attention of the country’s entire health care community. They now have a chance to raise the volume even more with the enactment of a powerful, comprehensive workers’ compensation bill. 

A clarion call announcing a new economic path for West Virginia will be heard everywhere if such a workers’ compensation reform bill is framed around the linchpin of an independent, professional board of directors. Otherwise, regardless of the length and breath of any related legislation, that hoped for resounding clarion call will be but the sad, faint sigh of unrealized potential and an opportunity lost.
