State Supreme Court's Action Hurts Economic

Development Opportunity

The West Virginia Supreme Court of Appeals, in Affiliated Construction Trades Foundation (ACT) v. Public Service Commission of West Virginia (PSC), once again exceeded its constitutional boundaries and, in doing so, created a new barrier to economic progress in West Virginia.

In this action, ACT essentially asked the Court to rule on a very narrow issue: that ACT, which had not participated in any proceedings prior to the PSC's issuance of a certificate of convenience and necessity for an exempt wholesale generator (EWG) to construct an electric generating facility in Wayne County, had standing to later complain to the PSC about various terms of the certificate.

The Court concluded that the underlying legal issues involved in this case were “…technically moot.” However, instead of confining itself to its judicial role of interpreting the law, the Court ventured into the exclusive domain of the Legislature by redefining what constitutes a “public utility” and imposing new statutory duties upon the PSC to regulate EWGs as public utilities. Equally disconcerting, the Court took this action without the benefit of briefs, testimony or oral arguments, setting aside for the moment the simple fact that these issues were never a basis for ACT's appeal.

The federal government and other states have long recognized that EWGs are not public utilities since they do not sell electricity directly to retail customers. As such, EWGs are not subject to many of the regulations and restrictions placed upon electricity producers who do sell directly to retail customers, thus the name exempt wholesale generator. Not surprisingly, these regulations and restrictions will impose additional costs on EWGs who construct and operate plants in West Virginia, costs they will not incur in other states.

How did the Court come to its conclusions? Chief Justice Davis, in a partial dissent from the majority opinion and joined by Justice Maynard, submitted that, “[t]he majority opinion is a calculated distortion of the record.” The Chief Justice went on to state, “It is unfortunate that the majority opinion has resorted to such legislative authorship rather than staying within the confines of our constitutional role as the judicial branch of government.”

Prior to this decision, West Virginia was an extremely competitive and attractive location for EWGs because of the state's abundance of natural resources and proximity to one of the nation's largest wholesale electricity markets. The Court's unfortunate action will undoubtedly diminish that competitive advantage and attractiveness to the detriment of the state's economy.

Dana Waldo, President & CEO

West Virginia Roundtable

